
M ay 6, 19 9 8

P.S. Prote s t No. 9 7-37

C.A. EXPRESS, INC.

Solicitation No. 150-169 -9 7

D ECISIO N

C.A. Expre s s , Inc. (CAE) prote s ts  th e  de te rm ination of th e  contracting office r at
th e  D istribution Ne tw ork s  Alle gh e ny Are a O ffice  th at it is  a non-re s pons ible  offe ror
on Solicitation No. 150-169 -9 7, for h igh w ay transportation s e rvice  be tw e e n H ar-
risburg, PA and th e  D e troit, M I, P& DC, a route  k now n as  H igh w ay Contract Route
H CR 171LO . 

Solicitation 150-169 -9 7 w as  is s ue d on August 12, 19 9 7, and offe rs  w e re  due  on
Se pte m be r 16.  Upon ope ning th e  offe rs , CAE w as  found to be  th e  low  offe ror.

A pre -aw ard analys is  and re com m e ndation date d O ctobe r 10 s h ow s  th at a te le -
ph one  confe re nce  w as  h e ld on O ctobe r 81 w ith  M r. Auck e rm an, pre s ide nt of CAE,
at w h ich  tim e  CAE’s  poor pe rform ance  on tw o contracts , H CR 170AO , (be tw e e n
H arrisburg, PA, and D e troit, M I), and re ce ntly te rm inate d H CR 171BT (be tw e e n
H arrisburg and Indianapolis , IN) w e re  discus s e d.  By le tte r date d O ctobe r 14, th e
                                                       
1 Th e  contracting office r’s  re port state s  th at th e  confe re nce  took  place  on O ctobe r 9 .

D IGEST

Prote s t against nonre s pons ibility de te rm ination be caus e  of h igh w ay m ail
transport contractor’s  poor past pe rform ance  is  denie d; prote s te r faile d to
m e e t its burde n of proving th at th e  contracting office r abus e d h is discre -
tion. 



Page  2   P 9 7-37

contracting office r advis e d CAE th at be caus e  of its  poor pe rform ance  on th os e
contracts , it w as  no longe r be ing cons ide re d for aw ard on th is  s olicitation.  Th e
contracting office r th e n advis e d th e  s e cond low  offe ror, M idw e s t Trans it, Inc., th at
it h ad be e n aw arde d th e  contract in a le tte r date d O ctobe r 15, and on O ctobe r 16,
th e  contracting office r e xe cute d its  contract.

CAE’s  prote s t w as date d and re ce ive d on O ctobe r 20 by th e  contracting office r
and forw arde d to th is  office .  Th e  prote s t state d, “I w is h  to appe al to th e  ne xt
h igh e r auth ority [2] for a fair and non-partial de cis ion” (re garding th e  contracting of-
fice r’s  le tte r finding CAE  nonre s pons ible ), th at CAE w ould re q ue s t th at th e  Fe d-
e ral D e partm e nt of Transportation “look  into H CR 171BT and 170AO  to de te r-
m ine s  if sufficie nt tim e  (w )as  allotte d on th e s e  contracts ,” and th at “[t]h e  circum -
stance s  unde r w h ich  w e  ope rate d 171BT are  totally diffe re nt th an on 171L0.” 

In h is  re port, th e  contracting office r state d th at CAE’s  e m e rge ncy contract for H CR
171BT w as  te rm inate d for poor pe rform ance  on August 10, 19 9 7, as  a re s ult of
61 contract route  irre gularity re ports  (PS Form  5500) th at w e re  is s ue d be tw e e n
M ay 17 and August 10, 19 9 7.  Fifty-five  re ports  w e re  is s ue d be caus e  of late  arri-
vals , tw o for safe ty violations , tw o for m e ch anical failure s , and tw o for unsatisfac-
tory ve h icle s . 

W ith  re s pe ct to H CR 170AO , th e  contracting office r provide d copie s  of 14 irre gu-
larity re ports  for a tw o w e e k  pe riod, from  July 15 to 29 , 19 9 7, 13 of w h ich  w e re
is s ue d as  a re s ult of late  arrivals , and one  for failure  to s e cure  th e  load.  According
to th e  contracting office r, CAE provide d no re asons  for five  of th e  late  arrivals , but
attribute d four late  arrivals  to construction and traffic, one  to inability to “m ak e
prope r conne ction,” and th re e  oth e rs , variously, to a lack  of a ce ll ph one  to re ach
th e  drive r, a brok e n fue l line , and a lack  of a drive r or traile r.

A confe re nce  w as  h e ld on August 18, at w h ich  tim e  CAE’s  unsatisfactory pe r-
form ance  on H CR 170AO  w as discussed.  Subseq ue ntly, on Se pte m be r 15, a “Fi-
nal Re q ue s t for Se rvice  Im prove m e nt w as  s e nt to CAE, noting s ix m ore  irre gularity
re ports  and stating th at s e rvice  h ad not im prove d.  O n Se pte m be r 23, th e  Trans -
portation contracting office r is s ue d a final w arning le tte r to CAE. 

                                                       
2 Appe al to th e  ne xt h igh e r level contracting office r is  a proce dure  available  w ith  re s pe ct to som e
de te rm inations  m ade  by contracting office rs  in th e  cours e  of th e  adm inistration of h igh w ay transpor-
tation contracts; it is  not available  w ith  re s pe ct to de cis ions  in th e  cours e  of th e  aw ard of th os e
contracts .
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Th e  contracting office r’s  re port also state s  th at CAE continue s  to h ave  proble m s
w ith  drive rs  in its  ope ration of a te m porary contract, H CR 453L2, be tw e e n th e
Dayton are a and Indianapolis .3

Be caus e  of poor pe rform ance  on H CR 171BT and 170AO , th e  contracting office r
found CAE to be  non-re s pons ible .  CAE re s ponde d th at, w ith  re s pe ct to H CR
171BT, m ost of th e  proble m s  w e re  re late d to road construction th at also affe cte d
both  th e  prior and subs e q ue nt contractors  on th is  route .  Th ough  th e  contracting
office r m ade  no re fe re nce  to drive r proble m s  in h is  s tate m e nt, CAE state d th at
drive r proble m s  w ould be  e lim inate d if a pe rm ane nt contract w e re  to be  is s ue d.
CAE also alle ge d th at it h ad not re ce ive d any notice  of safe ty violations , and
claim e d th at th e  only m e ch anical failure  it w as  notifie d about w as  an incide nt in-
volving a flat tire .  CAE furth e r alle ge d th at it did not re ce ive  any notice  of an un-
satisfactory ve h icle  e xce pt one  involving a door latch , w h ich  it claim e d w as  not a
safe ty violation.  CAE also alle ge d th at it w as  told th at if it did not obje ct to th e
te rm ination of th e  e m e rge ncy contract, th e re  w ould be  no “de trim e ntal e ffe ct” on
th e  aw ard of any future  postal contracts .

W ith  re s pe ct to th e  irre gularity re ports  is s ue d for H CR 170AO , CAE again blam e d
roadw ay construction and th e  rus h  h our arrival tim e  for any late  arrivals , and fur-
th e r state s  th at on th re e  occas ions , its  truck s  w e re  in th e  te rm inal w aiting for an
available  dock .  As to th e  is s ue  of ce ll ph one s , CAE state d th at all truck s  are  s o
e q uippe d.  It claim e d th at th e  brok e n fue l line  th at caus e d it to be  late  w as  caus e d
by parts debris  from  anoth e r truck  on th e  h igh w ay.

CAE alle ge s  th at w ith  re gard to H CR 453L2, th e  Postal Se rvice  adjuste d th e  trave l
tim e  to conform  to th e  m axim um  spe e d lim it and, subs e q ue ntly, th e re  h ave  be e n
no proble m s .

Lastly, CAE claim s  th at “it is  aw are  of no proble m s ” in th e  last four ye ars  w ith  e i-
th e r H CR 19 025 or 15111.

A prote s t confe re nce  w as  h e ld on D e ce m be r 10.  It w as  m e m orialize d in a D e ce m -
be r 12 le tte r from  prote s te r’s  couns el w h ich  is  s um m arize d as  follow s :

                                                       
3 Th e  contracting office r also state d th at CAE h ad, in th e  past, e xpe rie nce d proble m s  w ith  th e  D e -
partm e nt of Labor ove r tw o contracts , H CR 19 025 and 15111, but in h is  pre aw ard analysis  and
re com m e ndation, h e  adm itte d th at, as  of O ctobe r 9 , 19 9 7, th e s e  contracts  w e re  ope rating w ell.
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W ith  re s pe ct to H CR 171BT:

—  CAE re ce ive d only 29  of th e  route  irre gularity re ports  is s ue d, of w h ich
m ost w e re  re ce ive d “outs ide  th e  te n day tim e  lim it to re s pond to th e  alle ga-
tions ,” e igh t re ports  re late d to th e  s am e  trip, and, th re e  re ports  w e re  is s ue d
prior to th e  s tart of its  contract.

—  Th e  contract “ran flaw le s sly during its  final 30 days .”

W ith  re s pe ct to H CR 170AO :

—  Th e  contract doe s  not allow  sufficie nt tim e  to m ak e  th e  runs  w ith out
violating both  th e  s pe e d lim it and D e partm e nt of Transportation re gulations
49  CFR § § 39 2.6 and 39 5.3.4

W ith  re s pe ct to H CR 453L2, th e re  w e re  no proble m s  afte r a contract m odi-
fication allow e d additional tim e  to com ple te  th e  run, and th at postal pe rson-
ne l h ad agre e d th at CAE’s  running tim e  w as  “acce ptable .”

W ith  re s pe ct to H CR 453L2, at Indianapolis , truck s  w e re  re porte d de laye d
be caus e  th e y w e re  not logge d in until th e y back e d into th e  loading dock ,
and such  de lays caus e d by th e  unavailability of dock s  s h ould not re s ult in
pe naltie s .

CAE alle ge d th at th e  Indianapolis  and Dayton contracts  re q uire d arrivals
during rus h  h our, but did not allow  sufficie nt tim e  to ge t th rough  th e s e  ar-
e as .

CAE com plaine d th at it is difficult to h ire  “com pe te nt and trustw orth y drive rs” in
th e  abs e nce  of a pe rm ane nt contract, and th at postal w ork e rs  w e re  e xace rbating
th e  proble m  and inte rfe ring w ith  CAE e m ploye e s  by te lling th e m  th at CAE w ould
not be  aw arde d a pe rm ane nt contract.

In re s pons e  to th e  contracting office r’s  state m e nt about D e partm e nt of Labor
“proble m s ” on contracts  H CR 19 025 and 15111, CAE ave rre d th at “ne arly all” of
                                                       
4 49  CFR § 39 2.6 proh ibits  re q uiring a tim e  s ch e dule  for a com m e rcial ve h icle  th at w ould ne ce s s itate
ope rating it at spe e ds  gre ate r th an th e  s pe e d lim its  pre s cribe d by th e  juris dictions  th rough  w h ich  th e
ve h icle  m ust travel.  § 39 5.3 state s , in part, th at a drive r for a m otor carrie r s h all not drive  m ore
th an te n h ours  follow ing e igh t cons e cutive  h ours  off duty.
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th e  proble m s  w e re  corre cte d afte r th e  contracts  w e re  am e nde d to allow  additional
driving tim e .  CAE also state d th at ce rtain claim s  th at w e re  m ade  against CAE, re -
s ulte d in findings  of e rror and pe naltie s  against CAE in th e  am ount of approxi-
m ate ly $2,500. 

Finally, CAE ave rre d th at th e  contracting office r’s decis ion “w as  not re asonably
bas e d upon substantial inform ation.”

D ISCUSSIO N

Th e  s tandard of our re vie w  of a contracting office r's  finding of nonre s pons ibility is
w e ll e s tablis h e d:

A re spons ibility de te rm ination is  a bus ine s s  judgm e nt w h ich  involves  bal-
ancing th e  contracting office r's  conce ption of th e  [re q uire m e nts  of th e
contract] w ith  available  inform ation about th e  contractor's  re source s  and
re cord.  W e  w ell re cognize  th e  ne ce s s ity of allow ing th e  contracting offi-
ce r cons ide rable  discre tion in m ak ing such  a subje ctive  evaluation.  Ac-
cordingly, w e  w ill not disturb a contracting office r's dete rm ination th at a
prospe ctive  contractor is  nonre spons ible , unle s s  th e  de cis ion is  arbitrary,
capricious , or not re asonably bas ed on substantial inform ation.

Jon B. Robinson, Prote s t No. 9 2-23, July 14, 19 9 2 (citations  om itte d).

PM  3.3.1 a. s e ts  forth  th e  re asons  for re s pons ibility de te rm inations  as  follow s :

Contracts m ay be  aw arde d only to re spons ible  prospe ctive  contractors . 
Th e  aw ard of a contract bas ed on price  alone  can be  fals e  e conom y if
th e re  is  subs e q ue nt de fault, late  delive ry, or oth e r unsatisfactory pe r-
form ance .  To q ualify for aw ard, a prospe ctive  contractor m ust affirm a-
tively de m onstrate  its  re spons ibility....

PM  3.3.1.b 3. state s  th at in orde r to be  to be  de te rm ine d re s pons ible  a contractor
m ust h ave  a good pe rform ance  re cord. 

Re ce nt unsatisfactory contract pe rform ance , e vide nce d by a de fault te rm ination,
can justify a de te rm ination of nonre s pons ibility.  Pack age  Expre s s , Inc., P.S. Pro-
te s t Nos . 87-57, 87-58, 87-64, July 27, 19 87; H unte r L. Todd, P.S. Prote s t No.
85-78, O ctobe r 18, 19 85; Bath e y  Manufacturing Com pany, P.S. Prote s t No. 82-7,
M arch  31, 19 82.  Alth ough  te rm inations  for de fault in th e  dis tant past cannot be
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cons ide re d by a contracting office r, it is  allow able  to cons ide r a te rm ination w ith in
th e  re ce nt past.  Pam e la J. Sutton, P.S. Prote s t No. 87-110, Fe bruary 9 , 19 88
(and prote s ts  cite d th e re in).  Th ough  CAE alle ge d th at it re ce ive d only 29  irre gu-
larity re ports  against it during th e  cours e  of H CR 171BT,5 th e  contracting office r
subm itte d e vide nce  th at th e  Postal Se rvice  is s ue d 61 such  re ports  against CAE
ove r a pe riod of le s s  th an th re e  m onth s .  Eve n if h alf of th e  e igh t re ports  th at CAE
alle ge s  w e re  duplicate s , and th e  th re e  re ports  w h ich  are  alle ge d to h ave  be e n is -
s ue d be fore  th e  contract start date , are  re m ove d, 54 re ports  of contract irre gulari-
tie s  by CAE in le s s  th an th re e  m onth s  re m ain.

Th e  te rm ination of H CR 171BT for poor pe rform ance , and th e  is s uance  of a final
w arning le tte r to CAE for poor pe rform ance  on H CR 170AO , both  occurre d s h ortly
be fore  th e  contracting office r's  dete rm ination at is s ue  h e re  and re asonably justify a
nonre s pons ibility de te rm ination.  W e  conclude  th at th e  de te rm ination of nonre -
spons ibility in th is  cas e  w as  not arbitrary and capricious , and w as bas e d on sub-
stantial e vide nce .   

CAE also h as  alle ge d th at M r. Auck e rm an w as  told by th e  contracting office r th at
if h e  m ade  no obje ction to th e  te rm ination of th e  e m e rge ncy contract, H CR 171BT,
th e re  w ould be  “no de trim e ntal e ffe ct on th e  aw ard of any furth e r postal con-
tracts .”  Th e  conte ntion is  irre le vant, s ince  CAE’s  poor pe rform ance  on H CR
170AO , alone , w ould support th e  de te rm ination of its  nonre s pons ibility h e re .  Fur-
th e r, h ow e ve r, CAE h as  offe re d no e vide nce  in support of h is  alle gation.  Infe r-
e nce s  or suppos itions  are  insufficie nt to ove rcom e  th e  pre s um ption th at gove rn-
m e nt pe rsonne l act in good faith  in com pliance  w ith  th e ir dutie s .  Se e  M ars h all D .
Epps , P.S. Prote s t No. 88-47, Se pte m be r 15, 19 88.  Th e  le ve l of proof re q uire d to
ove rcom e  th e  pre s um ption of good faith  h as  b e en de s cribe d as  "w e ll-nigh  irre -
fragable " and w ill not be  s ustaine d by infe re nce s  or spe culation.  Se e  Gre gory
Lum be r Co., Inc. v. U.S., 11 Cl. Ct. 489 , 501 (19 86) and cas e  cite d th e re in.

Lastly, CAE m ak e s  an alle gation th at  postal e m ploye e s  h ad be e n inte rfe ring w ith
CAE e m ploye e s  by te lling th e m  th at CAE w ould not re ce ive  a pe rm ane nt contract.
M atte rs  th at aris e  in th e  cours e  of contract adm inistration are  outs ide  th e  s cope  of
                                                       
5 Th is  le s s e r num be r w ould be  s ufficie nt in its elf to support a te rm ination for de fault.  Se e , e .g.,
K enne th  G. Solom on, PSBCA No. 1677, August 31, 19 87, 87-3 BCA ¶  20,128 (Tw e nty-four une x-
cus e d irre gularitie s  w arrant te rm ination action); Ste inm ann Transportation, Inc., PSBCA No. 23302,
9 4-3 BCA ¶  27,212 (tw e nty-th re e  ch arge able  irre gularitie s  ove r s eve n m onth  pe riod support de fault
te rm ination).
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our prote s t jurisdiction.  Lobar, Inc./M arroq uin, Inc.; Be nch m ark /H allm ark /H e rcule s
Lim ite d, P.S. Prote s t Nos . 9 2-49  and 53, O ctobe r 14, 19 9 2.

Th e  prote s t is  denie d.

W illiam  J. Jone s
Se nior Couns el
Contract Prote s ts  and Policie s

  


